
Stepped Dispute Resolution Clauses and the  Pitfalls of Deadlines that are not Clear  
 
 
Dispute resolution clauses are supposed to simplify conflict- but sometimes, they can 
cause more confusion than clarity. That’s exactly what happened in a recent case before 
the Ontario Court of Appeal (ONCA), where the court had to interpret a standard form 
“stepped” dispute resolution clause-specifically, one that included a mediation step before 
arbitration. 

The Case: J.P. Thomson Architects Ltd. Essex County District School Board, 

In this case J.P. Thomson Architects Ltd. (Thomson) appealed a lower court decision 
which denied their request to appoint an arbitrator. The ONCA interpreted a standard form 
stepped dispute resolution clause (GC18) in Thompson’s contract to provide architectural 
services to Essex County District School Board (Board).  

GC18 required mediation before arbitration. The issues before the Court were when 
mediation had to be initiated and  whether the failure of a party to attend mediation before 
seeking a court appointed arbitrator prevented the parties from proceeding to arbitration 
or the appointment of an arbitrator. (para.1) 

The ONCA allowed the appeal, granted Thomson’s request that the court order the 
parties to mediation and confirm their right to proceed to arbitration. 

Background 

Thompson had  provided architectural services to the Greater Essex County District 
School Board (Board) for over 50 years. (para.3 ). In 2016 two contracts were entered 
into between the parties. Each contract contained a  standard form GC18 dispute 
resolution clause which stated.(para.5) 

“Any dispute between the parties arising out of or relevant to this 
Agreement which cannot be resolved by the parties within thirty (30) 
days of the dispute arising, shall be referred to mediation, upon the 
request of either party. A single mediator shall be selected by both 
parties from the list of approved mediators of the Ontario Superior 
Court of Justice, City of Windsor, and mediation will take place 
within thirty (30) days following selection of the mediator. The cost 
of the mediator shall be borne equally by both parties. If the parties 
have not selected a mediator within thirty (30) days of the giving of 
notice of mediation by one party to the other, either party may 
proceed to the arbitration process as hereinafter set forth. If any 
dispute between the parties has not been resolved by such 
mediation within thirty (30) days following selection of the mediator, 
such dispute shall be settled and determined by binding arbitration 
requested by either party, pursuant to the Arbitration Act of Ontario, 
in which case the following provisions shall apply. Either party may 
give written notice (the “Arbitration Notice”) to the other of its 
desire to submit a dispute to arbitration, stating, with reasonable 
particularity, the subject matter of such dispute. Within ten (10) 
business days after receipt of the Arbitration Notice, the parties 
shall appoint a single arbitrator with appropriate experience to 
determine the dispute identified in the Arbitration Notice. If the 
parties fail to appoint an arbitrator, within ten (10) business days 
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after receipt of the Arbitration Notice as set out above, either party 
may apply to a Judge of the Ontario Superior Court of Justice to 
appoint an arbitrator, who shall proceed to deal with the dispute. 
The award of the arbitrator shall be final and binding upon the 
parties. Judgment of the award rendered by the arbitrator may be 
entered in any court having jurisdiction and enforced as a judgment. 
The costs of the arbitration shall be determined by the arbitrator and 
shall be paid by such party as shall be designated by the arbitrator.” 

In August 2020, the Board advised Thompson, in writing, that it was dissatisfied with 
Thompson’s performance. Thompson addressed the concerns and provided an action 
plan. In March 2021, the Board advised Thompson that it had failed to address the 
Board’s concerns and therefore would be ineligible to bid on further work for the Board 
for 2 years. (paras.10-11) Thomson invoked mediation under the GC18 dispute resolution 
clause in October 2021. The Board refused to appoint a mediator on the basis that they 
did not believe there was a dispute. Thompson later served a notice to arbitrate. The 
Board would not consent to the appointment of an arbitrator, or agree that there were 
disputes between the parties. Thompson then brought a court application to appoint an 
arbitrator on March 7, 2022. (para.7) 

On the application, the judge found that the GC18 dispute resolution clause imposed a 
strict deadline on the party seeking mediation and that Thompson failed to comply with 
the deadline. The judge  held that the dispute resolution clause required the parties to 
request mediation within 30 days of a dispute arising. (paras.,8-10) 

The application judge reviewed Thompson’s October 12, 2021, mediation request letter 
to the Board to determine if any disputes remained outstanding and if so, had the dispute 
arisen less than 30 days before the mediation request letter. The judge was of the view 
that any dispute arising from the Board’s August 2020 notice to Thompson had been 
resolved when Thompson undertook to resolve the Board’s concerns. (para.12) 

In the judge’s view Thompson was required to seek mediation within 30 days of the 
Boards March 2021 letter advising Thompson had not adequately resolved the Boards 
concerns.(para.12) 

Analysis 

The ONCA held that the application judge erred in law in interpreting the GC18 dispute 
resolution clause and that the GC18 clause did not require the parties to seek mediation 
within 30 days of a dispute arising. Instead, it set a minimum 30-day period for the parties 
to attempt to resolve a dispute prior to requesting the appointment of a mediator. 
( para.16) 

The standard for review is correctness as the GC18 is a standard form contract and there 
is “no meaningful factual matrix specific to the particular parties to assist in the 
interpretation process”. Thompson was required to accept all contractual terms proposed 
by the Board, including GC18 when it responded to the Board’s request for proposal 
(RFP)(para. 17) 
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The ONCA held that the ordinary principles of contract interpretation applied when 
interpreting GC18 and that “The language of the clause must be read in the context of 
the agreement as a whole, and its intended meaning gleaned within that context.” 
Furthermore, the ONCA relied upon Geoff Hall’s treatise, Canadian Contractual 
Interpretation, which says “ The chosen interpretation should be consistent with sound 
commercial principles and good business sense”. (para 18) 

The first sentence of the GC18 reads: “Any dispute between the parties arising out of or 
relevant to this Agreement which cannot be resolved by the parties within thirty (30) days 
of the dispute arising, shall be referred to mediation, upon the request of either party.” On 
its face, the ONCA held that this sentence does not impose any deadline for a party to 
seek mediation. The phrase “within thirty (30) days” qualifies the language that 
immediately precedes it. (para.19) 

The ONCA was of the view that a 30-day requirement for the parties to attempt to resolve 
a dispute before moving to mediation made sense and was consistent within the overall 
context of GC18. The ONCA reviewed the following other deadlines in GC18: 

i) Mediation will take place within 30 days of selection of the mediator 
ii) In the event the parties have not selected a mediator in 30 days  of the giving 

of a notice of mediation by one party to the other, either party may proceed to 
arbitration 

iii) Within 10 days of receipt of the Arbitration Notice, the parties shall appoint a 
single arbitrator with appropriate experience to determine the dispute in the 
notice. 

iv) If the parties fail to appoint an arbitrator within 10 days after receipt of the 
Arbitration Notice, either party may apply to a judge of the Ontario Superior 
court to appoint an arbitrator. 

v) There was no deadline to serve a notice of arbitration (paras.20-21). 

The ONCA held that GC18 required the parties to attempt to settle their differences before 
escalating their dispute to the next level. The clause requires the parties to try to amicably 
resolve disputes before seeking mediation. As a result, the ONCA held it would not make 
commercial sense to interpret GC18 as requiring the parties to serve a notice of mediation 
every time they were unable to resolve their disputes. (paras.22-23) 

The ONCA held that a party to  the GC18 does not lose all right to engage in dispute 
resolution by failing to serve a mediation request within 30 days of a dispute arising. If 
that interpretation was the case the interpretation would be inconsistent with the language 
of the clause and the contract, commercial principles and good business sense. (para.25) 

The appeal was allowed; the parties were ordered to attend mediation within 60 days and 
Thompson retained its right to seek arbitration pursuant to GC18. 

Final Thoughts 

Step dispute resolution clauses are useful tools for encouraging parties to settle 
differences without immediate recourse to arbitration or court. The difficulty in drafting is 
to ensure the deadlines clearly indicate when a party can move to the next stage. This 



4 
 

case is a reminder of the necessity to draft with clarity and to avoid ambiguity to support 
the goal of the clause rather than create unnecessary legal hurdles. 

Robin Dodokin FCIArb & Q.Med 

( Lawyer, mediator and arbitrator) 

 

 


