SUBJECT: Exploring the Psychology of Arbitration: Challenges and Complexities of the
Decision-Making Process

Those interested in the complexities of decision-making, including effect of unconscious
drivers on decision-making, the frailties of memory, and ideas and approaches to engage the
brain’s deliberative faculties and counter the influences of unconscious blinders, may wish to
read the following summary of a discussion on “Exploring the Psychology of Arbitration:
Challenges and Complexities of the Decision-Making Process” among Edna Sussman',
José Astigarraga'’and Prof. Timothy E. Moore'"', moderated by Robin Dodokin", during
CanArbWeek 2024Y, in a session presentation by the Toronto Commercial Arbitration
Society (TCAS)Y'.

The key message was that unconscious drivers and biases can lead to faulty decision-making,
and that fact witness memory is malleable and therefore subject to distortion.

1. Cognitive Blind Spots. Edna""" and José discussed unconscious blinders that can impact
decision-making, such as informational, cognitive (anchoring, confirmation and hindsight)

and attitudinal biases.

2. Informational blinders-inadmissible evidence — “Once the bell rings it cannot be unheard”.
Human decision-making is impacted by both fast thinking and slow thinking. Fast thinking

is fast, automatic, high capacity, low effort and intuitive, whereas slow thinking is
deliberate, slow, limited capacity and high effort. Fast thinking can be modified by slow
thinking"'"

A 2012 study of US judges revealed that if privileged communication was reviewed by a
trial judge, it was difficult for the judge to forget what was in the privileged communication
and this affected the decision.™ In the study, half the judges addressed a claim of attorney
client privilege versus a document that gave business advise. The privileged document was
damaging to the Plaintiff’s case. In the study, 77% of the judges found that the
communication was privileged. Accordingly, the contents of the document should not be
considered in arriving at a decision on the merits. Of the judges who saw the privileged but
non-admissible communication, 29% ruled in favor of the plaintiff. In contrast, of the
judges who did not see the privileged communications, 55% found in favor of the plaintiff
thus showing the difficulty of excluding known factors from the decision-making process.

3. Anchoring. A party’s assessment of their damages can affect the decision maker’s thinking.
Numbers are suggestive. In another study, a group of judges were told that the plaintiff
demanded $10 Million at a settlement conference, whereas another group of judges were
told that the plaintiff wanted a lot of money. The judges that heard the demand for $10
Million awarded the plaintiff on average $2.2 Million. While the judges who heard a large
amount of money awarded on average a lower amount of $808,000.00. The judges anchored
their thinking to the figure the plaintiff demanded.”




Confirmation Bias. People ignore information that is contrary to their point of view and
find facts that support their position. Confirmation bias can lead a decision maker to find

facts that support an arbitrator’s preliminary view or personal feeling about a case. A study
of staunch supporters of Bush and Kerry in the 2004 US Presidential election confirmed as
much. The participants heard statements that were critical of their preferred candidate. MRI
scans of the participants brains revealed that the emotional control part of the supporters’
brains was activated when the statements were made. There was no increase in activation
of the reasoning part of the brain, implicating that the information was not even getting
through so that the subjects could rationally evaluate whether the criticism was valid. The
participants reached biased conclusions by ignoring information that could not be rationally
discounted. X!

Hindsight affects decisions. Knowing about a prior similar fact situation affects how judges
see liability. A judge’s study found that 57% of the judges who were told about a past flood

and a failure to take precautions found negligence. Whereas only 24% of the judges who
were NOT told about the previous flood found negligence. "

Arbitrator Scepticism. A 2012 study of judges found that 97% of judges consider
themselves above average in their ability to avoid racial prejudice in decision making.
Other studies have found that judge’s susceptibility to the influence of cognitive bias is no
better than that of the general population.X" A 2012 study by the International Council for
Commercial Arbitration (“ICCA ) of arbitrators found that decision makers can have an
“egocentric bias”. XV The ICCA study found that 92 % of the arbitrators in the survey rated
themselves as superior to the median arbitrator, and that 85% of the arbitrators thought they
were better than the median arbitrator in making accurate and impartial decisions.*V

Other Factors: Hunger may affect decision-making. José referred to a study that found that

the law is indeterminate by showing that legally irrelevant situational determinants, such
as taking a food break, may lead a judge to rule differently in cases with similar legal
characteristics. V!

Vulnerability of Memory. Psychology Professor Timothy E. Moore explained that memory
is constructive and vulnerable to modification over time. Our recollections can be distorted
by post-event questioning and various types of misinformation. Mistaken memories can be
confidently held and unwittingly cultivated Vi

Professor Moore referred to the Oklahoma Bombing case. There were three employees at
the truck rental agency. Two of the employees thought the accused, McVeigh, had been
alone, but after discussing it with the third witness, they came to believe he had had an
accomplice. This resulted in resources being focussed on finding the accomplice. After a
year of investigation, it was determined the accused acted alone. There was no
accomplice XVl
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Considerations for Witness Interviews. Professor Moore explained that the questions asked

may affect the answer. For example, asking, “Did you see the broken headlight?”” may elicit
a different answer than asking “Tell me what you saw?”. How a witness is prepared can
influence the fact witness’s memory. Consequently, it is important that fact witnesses write
their statements first, that interviewers ask open ended questions and that they limit the
number of interviews. Interviewing witnesses together is potentially problematic because
exposure to others’ accounts can contaminate one’s own recollections.

ICC Report on Witness Memory. Jos€ was co-chair of the ICC Commission on Arbitration
and ADR’s Task Force which produced the Report on the Accuracy of Fact Witness
Memory. He briefly discussed the findings. ¥ The Report confirmed that the memory of

an honest fact witness can be malleable and subject to distortion, and may ultimately be
less reliable than the witness, counsel and counsel expect. The Report discussed several
steps that can be taken by counsel and the tribunal to reduce the risk of memory distortion.

Culture plays a role in decision making. The impact of culture on decision-making, a broad
topic, was just touched on. Decision makers are influenced by their cultural backgrounds,

experiences and associations in understanding and judging behavior in their decisions.
Different cultural views and languages can affect how witness evidence is assessed and
understood. Assumptions can be made that are incorrect and lead to cultural bias. Concepts
such as the affinity effect (i.e. favoring people with similar backgrounds, characteristics
and interests) versus the expectancy effect (i.e. how beliefs about the world and
preconceived notions about the credibility of witnesses can cause a decision-maker to be
more likely to reject information that is inconsistent with their beliefs) were also
discussed.™

Award Writing. Edna suggested some considerations that may counter unconscious drivers:
a) As you write an award, consider the opposite side’s position and assume each side

to be correct.

b) Consult with co-arbitrators and review all aspects of facts, law and conclusions with
them.

c) Elicit the independent thinking of the tribunal members.

d) Create checklists for each legal claim, the elements and review whether they have
been met.

e) Reduce reliance on memory. Look for citations for all facts for both sides.

f) Review why you rejected some evidence .

g) Write your reasons even if asked to write a bare award.

h) Estimate the odds of you being wrong; if they are high, review the evidence and
submissions.

1) Consider how would the case change if rejected evidence was admitted.



j) Focus on blinders such as anchoring, hindsight and whether you have been
influenced by same.

k) Do not take on too many cases; allow sufficient time to think through the evidence
and the legal issues and write your award.

1) Stay informed of the research on arbitral decision-making and the psychology of
decision-making and techniques to interrupt bias.

14. Prof. Timothy Moore offered the following as practices that can be applied, depending on
the specific circumstances to protect witness memory:
a) Limit the number of times a fact witness is interviewed.
b) Interview one witness at a time.
¢) Have a witness write their statement first.
d) Ask open-ended questions.
e) Watch video recordings of the witness testifying.
f) Consider how language and culture may affect how a witness speaks or reacts and
that your cultural bias may lead to you misinterpreting what is said or not said.

Arbitrators may wish to follow the research about the psychology of writing and making
decisions. The discussion revealed that decision-makers should strive to be aware of their
unconscious drivers and biases. Counsel and tribunals should work to ensure that witness fact
evidence is not distorted, so that it is as reliable as possible.

(Robin Dodokin wrote this summary, which the panel members have reviewed.)
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